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F.No.CBEC-20/06/13/2019-GST

GovernmentofIndia

MinistryofFinance

DepartmentofRevenue

CentralBoardofIndirectTaxes&Customs

GSTPolicyWing

***

NewDelhi,datedthe23rdMarch,2020

To,

The Principal Chief Commissioners/Chief Commissioners/Principal Commissioners/

CommissionersofCentralTax(All)/ThePrincipalDirectorGenerals/DirectorGenerals(All)

Madam/Sir,

Sub:Clarificationinrespectofapportionmentofinputtaxcredit(ITC)incasesofbusiness

reorganizationundersection18(3)ofCGSTActreadwithrule41(1)ofCGSTRules-reg.

Representationshavebeenreceivedfrom varioustaxpayersseekingclarificationin

respectofapportionmentandtransferofITCintheeventofmerger,demerger,amalgamationor

changeintheconstitution/ownershipofbusiness.Certaindoubtshavebeenraisedregarding

theinterpretationofsub-section(3)ofsection18oftheCentralGoodsandServicesTaxAct,

2017(hereinafterreferredtoastheCGSTAct)andsub-rule(1)ofrule41oftheCentralGoods

andServicesTaxRules,2017(hereinafterreferredtoastheCGSTRules)inthecontextof

businessreorganization.

2. Accordingtosub-section(3)ofsection18oftheCGSTAct,

“Wherethereisachangeintheconstitutionofaregisteredpersononaccountofsale,

merger,demerger,amalgamation,leaseortransferofthebusinesswiththespecificprovisions

fortransferofliabilities,thesaidregisteredpersonshallbeallowedtotransfertheinputtax

creditwhichremainsunutilizedinhiselectroniccreditledgertosuchsold,merged,demerged,

amalgamated,leasedortransferredbusinessinsuchmannerasmaybeprescribed.”

Further,accordingtosub-rule(1)ofrule41oftheCGSTRules:

“Aregisteredpersonshall,intheeventofsale,merger,de-merger,amalgamation,lease
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ortransferorchangeintheownershipofbusinessforanyreason,furnishthedetailsofsale,

merger,de-merger,amalgamation,leaseortransferofbusiness,inFORM GST ITC-02,

electronicallyonthecommonportalalongwitharequestfortransferofunutilizedinputtax

creditlyinginhiselectroniccreditledgertothetransferee:

Providedthatinthecaseofdemerger,theinputtaxcreditshallbeapportionedinthe

ratioofthevalueofassetsofthenewunitsasspecifiedinthedemergerscheme.

Explanation:-Forthepurposeofthissub-rule,itisherebyclarifiedthatthe“valueofassets”

meansthevalueoftheentireassetsofthebusiness,whetherornotinputtaxcredithasbeen

availedthereon.

3. Theissuesraisedinvariousrepresentationshavebeenanalyzedinthelightofvarious

legalprovisionsunderGST.Inordertoensureuniformityintheimplementationoftheprovisions

ofthelaw,theBoard,inexerciseofitspowersconferredbysub-section(1)ofsection168ofthe

CGSTActclarifiestheissuesinvolvedintheTablebelow.

S.

No.

Issue/Question Clarification

a. (i)Incaseofdemerger,

provisotorule41(1)of

the CGST Rules

providesthattheinput

tax credit shall be

apportionedintheratio

ofthevalueofassetsof

the new units as

specified in the

demerger scheme.

However,itisnotclear

astowhetherthevalue

ofassetsofthenew

units is to be

Provisotosub-rule(1)ofrule41oftheCGSTRulesprovidesfor

apportionmentoftheinputtaxcreditintheratioofthevalueof

assetsofthenew unitsasspecifiedinthedemergerscheme.

Further,theexplanationtosub-rule(1)ofrule41oftheCGSTRules

statesthat“valueofassets”meansthevalueoftheentireassets

ofthebusiness,whetherornotinputtaxcredithasbeenavailed

thereon.UndertheprovisionsoftheCGSTAct,aperson/company

(havingsamePAN)isrequiredtoobtainseparateregistrationin

differentStatesandeachsuchregistrationisconsideredadistinct

personforthepurposeoftheAct.Accordingly,forthepurposeof

apportionmentofITCpursuanttoademergerundersub-rule(1)of

rule41oftheCGSTRules,thevalueofassetsofthenewunitsis

tobetakenattheStatelevel(atthelevelofdistinctperson)and

notattheall-Indialevel.
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considered at State

leveloratall-Indialevel.

IllustrationAcompanyXYZisregisteredintwoStatesofM.P.and

U.P.ItstotalvalueofassetsisworthRs.100crore,whileitsassets

inStateofM.P.andU.P areRs60croreandRs40crore

respectively.ItdemergesapartofitsbusinesstocompanyABC.

Asapartofsuchdemerger,assetsofXYZamountingtoRs30

CrorearetransferredtocompanyABCinStateofM.P,whileassets

amountingtoRs10croreonlyaretransferredtoABCinStateof

U.P.(TotalassetsamountingtoRs40croreatall-Indialevelare

transferredfromXYZtoABC).TheunutilizedITCofXYZinStateof

M.P.shallbetransferredtoABConthebasisofratioofvalueof

assetsinStateofM.P.,i.e.30/60=0.5andnotonthebasisofall-

Indiaratioofvalueofassets,i.e.40/100=0.4.Similarly,unutilized

ITCofXYZinStateofU.P.willbetransferredtoABCinratioof

valueofassetsinStateofU.P.,i.e.10/40=0.25.

(ii) Is the transferor

required to file FORM

GST ITC – 02 in all

States where it is

registered?

No.ThetransferorisrequiredtofileFORM GSTITC-02onlyin

thoseStateswherebothtransferorandtransfereeareregistered.

b. Theprovisotorule41

(1)oftheCGSTRules

explicitly mentions

‘demerger’.Otherforms

of business

reorganization where

partofbusinessishived

off or business in

transferredasagoing

concernetc.havenot

beencoveredinthesaid

rule.Whereverbusiness

reorganizationresultsin

Yes,theformulaforapportionmentofITC,asprescribedunder

provisotosub-rule(1)ofrule41 oftheCGSTRules,shallbe

applicableforallformsofbusinessre-organizationthatresultsin

partialtransferofbusinessassetsalongwithliabilities.
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partial transfer of

businessassetsalong

withliabilities,whether

theprovisotorule41(1)

oftheCGSTRules,2017

shallbe applicable to

calculatetheamountof

transferableITC?

c. (i)Whethertheratioof

value of assets, as

prescribed under

provisotorule41(1)of

theCGSTRules,shallbe

applied in respectof

eachoftheheadsof

input tax credit viz.

CGST/ SGST/ IGST/

Cess?

No,theratioofvalueofassets,asprescribedunderprovisotosub-

rule(1)ofrule41oftheCGSTRules,shallbeappliedtothetotal

amountofunutilizedinputtaxcredit(ITC)ofthetransferori.e.sum

ofCGST,SGST/UTGSTandIGSTcredit.Thesaidformulaneednot

be applied separately in respect of each heads of ITC

(CGST/SGST/IGST).Further,the said formula shallalso be

applicableforapportionmentofCessbetweenthetransferorand

transferee.

IllustrationA:TheITCbalancesoftransferorXintheStateof

MaharashtraunderCGST,SGSTandIGSTheadsare5lakh,5lakh

and10lakhrespectively.Pursuanttoaschemeofdemerger,X

transfers60% ofitsassetstotransfereeB.Accordingly,the

amountofITCtobetransferredfromAtoBshallbe60%of20lakh

(totalsumofCGST,SGSTandIGSTcredit)i.e.12lakh.

(ii)How to determine

theamountofITCthat

istobetransferredto

the transferee under

each tax head

(IGST/CGST/SGST)

while filing of FORM

GST ITC–02 by the

transferor?

ThetotalamountofITCtobetransferredtothetransferee(i.e.

sumofCGST,SGST/UTGSTandIGSTcredit)shouldnotexceedthe

amountofITCtobetransferred,asdeterminedundersub-rule(1)

ofrule41oftheCGSTRules[refer3(c)(i)above].However,the

transferorshallbeatlibertytodeterminetheamounttobe

transferredundereachtaxhead(IGST,CGST,SGST/UTGST)within

thistotalamount,subjecttotheITCbalanceavailablewiththe

transferorundertheconcernedtaxhead.Thisisshowninthe

illustrationbelow:
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(1) (2) (3) (4) (5) (6)

State Asset

Ratio

of

Transf

eree

Tax

Heads

ITC balance

of

Transferor

(pre-

apportionme

nt)asonthe

dateoffiling

FORM GST

ITC–02)

Total

amount

of ITC

transferr

edtothe

Transfere

e under

FORM

GST ITC-

02

ITCbalance

of

Transferor

(post-

apportionm

ent) after

filing of

FORM GST

ITC–02)

[Col(4)–

Col(5)]

Delhi 70%

CGST 10,00,000 10,00,000 0

SGST 10,00,000 10,00,000 0

IGST 30,00,000 15,00,000 15,00,000

Total 50,00,000 35,00,000 15,00,000

Harya

na

40%

CGST 25,00,000 3,00,000 22,00,000

SGST 25,00,000 5,00,000 20,00,000

IGST 20,00,000 20,00,000 0

Total 70,00,000 28,00,000 42,00,000
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d. (i)Inordertocalculate

the amount of

transferable ITC, the

apportionmentformula

underproviso to rule

41(1)oftheCGSTRules

hastobeappliedtothe

unutilized ITC balance

of the transferor.

However,itisnotclear

astowhichdateshall

berelevanttocalculate

theamountofunutilized

ITC balance of

transferor.

Accordingtosub-section(3)ofsection18oftheCGSTAct,“Where

thereisachangeintheconstitutionofaregisteredpersonon

accountofsale,merger,demerger,amalgamation,leaseortransfer

ofthe businesswith the specificprovisionsfortransferof

liabilities,thesaidregisteredpersonshallbeallowedtotransferthe

inputtaxcreditwhichremainsunutilizedinhiselectroniccredit

ledgertosuchsold,merged,demerged,amalgamated,leasedor

transferredbusinessinsuchmannerasmaybeprescribed.”

Further,sub-rule(1)ofrule41oftheCGSTRulesprescribesthat

theregisteredpersonshallfilethedetailsinFORMGSTITC-02for

transferofunutilizedinputtaxcreditlyinginhiselectroniccredit

ledgertothetransferee.

Aconjointreadingofsub-section(3)ofsection18oftheCGSTAct

alongwithsub-rule(1)ofrule41oftheCGSTRuleswouldimply

thattheapportionmentformulashallbeappliedontheITCbalance

ofthetransferorasavailableinelectroniccreditledgeronthedate

offilingofFORMGSTITC–02bythetransferor.

(ii)Whichdateshallbe

relevanttocalculatethe

ratioofvalueofassets,

as prescribed in the

provisotorule41(1)of

theCGSTRules,2017?

According to section 232 (6)ofthe CompaniesAct,2013,

“The scheme underthissectionshallclearlyindicate anappointed

datefrom whichit shallbeeffective andtheschemeshallbe

deemed to be effective from such date and not ata date

subsequenttotheappointeddate”.Thesaidlegalprovision

appearstoindicatethatthe“appointeddateofdemerger”isthe

datefromwhichtheschemefordemergercomesintoforceandit

isspecifiedintherespectiveschemeofdemerger.Therefore,for

thepurposeofapportionmentofITCunderrulesub-rule(1)ofrule

41oftheCGSTRules,theratioofthevalueofassetsshouldbe

takenasonthe“appointeddateofdemerger”.

Inotherwords,forthepurposeofapportionmentofITCundersub-

rule(1)ofrule41oftheCGSTRules,whiletheratioofthevalueof

assetsshouldbetakenasonthe“appointeddateofdemerger”,the

saidratioistobeappliedontheITCbalanceofthetransferoron
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thedateoffilingFORM GSTITC-02tocalculatetheamountto

transferableITC.

4. Difficulty,ifany,inimplementationoftheCircularmaybebroughttothenoticeofthe

Board.Hindiversionwouldfollow.

(YogendraGarg)

PrincipalCommissioner

y.garg@nic.in


